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“[T]he changes in the law will make it easier for review team members to conclude that the behavior in question is not a manifestation of a child’s disability, enabling school personnel to apply disciplinary sanctions in more cases involving children with disabilities.”  71 Fed. Reg. 46749 (August 14, 2006).

“What recourse does a parent have if he or she disagrees with the determination that his or her child's behavior was not a manifestation of the child's disability?  Answer:  The regulations, in 34 CFR § 300.532(a), provide that the parent of a child with a disability who disagrees with the manifestation determination under 34 CFR § 300.530(e) may appeal the decision by requesting a hearing. A parent also has the right to file a State complaint alleging a denial of a free appropriate public education [FAPE] and to request voluntary mediation under 34 CFR § 300.506.”  OSERS Questions and Answers on Discipline Procedures, Q/A F-2 (Revised June 2009).

“Is there a conflict between 34 CFR §300.530(c), allowing school personnel, under certain circumstances, to apply the relevant disciplinary procedures to a child with a disability in the same manner and for the same duration as would be applied to children without disabilities, and the provision, in 34 CFR §300.532(b)(2), that the hearing officer may order a change in placement for not more than 45 school days if the hearing officer determines that maintaining the current placement of the child is substantially likely to result in injury to the child or to others?  Answer:  No, there is no conflict between the two provisions.  In addition to the specific authority set out in 34 CFR §300.532, a hearing officer also has the authority to uphold a disciplinary change of placement made by school personnel under 34 CFR §300.530(c).  Where the parent brings a due process hearing to challenge a disciplinary change of placement made by school personnel under 34 CFR §300.530(c) and the hearing officer concludes that the disciplinary requirements of Part B have been met, the hearing officer would properly uphold the disciplinary change of placement.  If the hearing officer concludes that the child’s behavior was a manifestation of the child’s disability, but also determines that returning the child to the prior placement is substantially likely to result in injury to the child or to others, then the hearing officer, under 34 CFR §300.532(b)(2), may change the placement to an appropriate [interim alternative educational setting] IAES for not more than 45 school days.”  OSERS Questions and Answers on Discipline Procedures, Q/A F-6 (Revised June 2009).

Through the implementation of the member district policies and procedures as outlined in the Legal Framework for the Child-Centered Special Education Process, the member district ensures that when applying the relevant disciplinary procedures to a child with a disability as a result of a determination that the child’s behavior is not a manifestation of the child’s disability, the admission, review, and dismissal (ARD) committee will determine the services to be provided to the child during the period of removal as required by the Individuals with  Disabilities Education Act (IDEA) and its accompanying federal regulations, state statutes and regulations.

 Procedures
Manifestation Determination
If a disciplinary removal constitutes a change in placement, within 10 school days of any decision to change the placement because of a violation of a code of student conduct, the district must convene an ARD/IEP meeting to conduct a manifestation determination and address the two questions below:
· Was the conduct caused by or have a direct and substantial relationship to the student’s disability?
· Was the conduct the direct result of the district’s failure to implement the IEP?
If the ARD Committee determines that neither of these conditions apply, and the behavior is not a manifestation of the student's disability, Campus Personnel may implement the applicable disciplinary procedures to the student in the same way and for the same duration as they would for a student without disabilities. The student will continue to receive the educational support necessary to actively engage in the general education curriculum and make progress toward achieving the goals outlined in their IEP, as determined by the ARD Committee.

Previously, any tangential or attenuated relationship between the discipline infraction and the child's disability was sufficient to determine that the infraction was a “manifestation” of the child's disability. In IDEA 2004, the House Committee FAQ says to be a manifestation “it is the intention that the conduct in question was caused by, or has a direct and substantial relationship to the child's disability, and is not an attenuated association or mere correlation, such as low self-esteem, to the child's disability.”

Relevant Members of the IEP Team: depending on the type of discipline infraction, when the infraction occurred and who was present, some members of the IEP Team may not be relevant to the discussion of the discipline event. Nonetheless, in each instance the relevant members should be determined in collaboration by the parents and the RCSS.

Consent
The ARD committee will seek consent for an FBA, unless there is an FBA that is less than one year old.  The committee may determine that there is enough data to complete the assessment at the ARD. If there is insufficient data to complete the assessment at the ARD, the ARD committee determines the timeline for the assessment(s) to be completed, which may be more than 10 days if warranted. If the parent does not give consent for an FBA, a Behavior Intervention Plan will be developed based on current data available.  
 FBA (Functional Behavioral Assessment) / Behavior Intervention Plan (BIP)
The IEP committee is required to ‘consider the use of positive behavioral interventions and supports, and other strategies to address that behavior' if the child's behavior impedes his or her learning or that of others. The final decision on interventions, strategies and supports is left to the IEP committee. The Texas Project FIRST provides additional resources to schools and families on behavior and emotional support for students.
The Functional Behavioral Assessment (FBA) must be completed when:
* removal is more than 10 school days due to any other violation of code 
* removals due to drugs, weapons or serious bodily injury
Note: when an FBA/BIP already in place is less than one year old, then review, revise as needed
Ensure the relevant members (including the general education teacher) participate in providing information for the FBA and develop the BIP:
1. target the specific behavior that is impeding learning by clearly defining and describing the observable behavior(s).
2. obtain information from a variety of sources including but not limited to: discussions, interviews, records, and direct observation. Also use any standardized instruments if available. Determine duration, frequency, and intensity of any patterns of behavior.
3. identify and describe any antecedents - events that logically serve as the stimulus for the behavior.
4. identify and describe any consequences - this is the action that is following and causes the student to maintain specific behavior - determine effectiveness of each.
5. determine the purpose of the student's behavior - usually to get something, avoid or escape something, or to control the antecedent event.
6. describe the relationship of the behavior to the event and provide possible variables that can be changed in the setting or the situation.
7. develop the behavioral intervention plan and accommodations (BIP). Teach alternatives to the behavior and include positive reinforcement along with consequences.
8. consistently implement, allow enough time for the behavioral intervention plan and accommodations to work, and then review at least annually. 

Placement made by ARD/IEP Committee
The district will follow all state and federal rules regarding timelines and placement of students with disabilities in the least restrictive environment appropriate to meet their individual needs.

45 School Day Rule
The district administrator may remove a student to an interim alternative education setting for not more than 45 days regardless of the Manifestation Determination decision if the behavior is a result of the special circumstances identified in §300.530 (g). Special Circumstances include when the student:
· Carries a weapon to or possesses a weapon at school on school premises or to a school function,
· Knowingly possesses or uses illegal drugs, or sells or solicits the sale of a controlled substance at school, on school premises or to a school function, or
· Has inflicted serious bodily injury upon another person at school, on school premises or at a school function.
On the date that the decision is made to remove the student to an interim alternative educational setting that constitutes a change of placement, the district must notify the parent of the decision and provide the parents the notice of procedural safeguards identified in §300.504.

Procedural Safeguards
All procedural safeguards, including required notice and consents, will be followed throughout the process of disciplinary action for students with disabilities.

DEAP and Child Find
For students not already receiving special education services-When a student is placed in a disciplinary alternative education program (DAEP) under 37.006, the LEA shall provide information to the student’s parent or guardian regarding the process for requesting a full individual and initial evaluation of the student under Section 29.004. This information will also be provided to the parent or guardian of the student as part of the student’s personalized transition plan for release from the DAEP as outlined in 37.023

Staff Responsible: 
District Level: Superintendent, Special Education Director  
	Campus Level: Principal, Diagnostician/LSSP
Timelines: 
· Manifestation determination review conducted within 10 school days of any decision to make a disciplinary change of placement
· Seek consent for an FBA within 10 school days after a change of placement
Evidence of Practice: 
· Documentation of ARD Committee meetings
· Prior Written Notice
· Manifestation Determination Forms 
· Notice for the MDR meeting
· Behavior documentation 
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