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“The phrase ‘attempting to act as a parent’ is generally meant to refer to situations in which an individual attempts to assume the responsibilities of a parent under the Act. An individual may ‘attempt to act as a parent’ under the Act in many situations; for example, if an individual provides consent for an evaluation or reevaluation, or attends an [individualized education program] IEP Team meeting as the child’s parent.  We do not believe it is necessary or possible to include in these regulations the numerous situations in which an individual may ‘attempt to act as a parent.’”  71 Fed. Reg. 46567 (August 14, 2004).

“A private agency that contracts with a public agency for the education or care of the child, in essence, works for the public agency, and therefore, could not act as a parent under the Act.”  71 Fed. Reg. 46568 (August 14, 2004).

“In determining who the [local educational agency] LEA must consider a parent, and who therefore has the parental right to revoke consent, 34 CFR § 300.30(b)(1) provides that the biological or adoptive parent, when attempting to act as the parent under Part B, and when more than one party is qualified under 34 CFR § 300.30(a) to act as a parent, must be presumed to be the parent for purposes of this section unless the biological or adoptive parent does not have legal authority to make educational decisions for the child.”  OSEP Letter to Cox (August 21, 2009).

“May a foster parent provide consent for an initial evaluation even if the biological parent refuses to provide such consent? Answer: If the biological parent of the child ref uses consent for an initial evaluation of the child, and the parental rights of the biological parent have not been terminated in accordance with State law, or a court has not designated a foster parent to make educational decisions for the child in accordance with State law, a foster parent may not provide consent for an initial evaluation. See 34 CFR § 300.30(b)(1).”  OSERS Questions and Answers on Individualized Education Programs (IEPs), Evaluations, and Reevaluations (September 2011).

“[A]s long as the parent has the legal authority to make educational decisions for the child, the LEA must accept either parent's revocation of consent for the purposes of 34 CFR § 300.300(b)(4). Upon revocation of consent for special education and related services, the LEA must provide the parent with prior written notice in accordance with 34 CFR § 300.503 before ceasing the provision of special education and related services. 34 CFR § 300.300(b)(4)(i).”  OSEP Letter to Cox (August 21, 2009).

“Under Part B, any person who meets the definition of the term "parent" in 34 CFR § 300.30(a) with legal authority to make educational decisions on behalf of the child has the right to revoke consent in writing to the child's continued receipt of special education and related services any time subsequent to the initial provision of special education and related services. There is no requirement in Part B that the public agency obtain consent for the initial provision of special education and related services, or accept revocation of consent for the child's continued receipt of special education and related services, from both parents with legal authority to make educational decisions on behalf of the child. Further, Part B does not condition a public agency's ability to accept from a parent with legal authority to make educational decisions on behalf of that child a revocation of consent for that child's continued receipt of special education and related services on the agreement of the child's other parent, who provided consent for the initial provision of special education and related services to the child.”  OSEP Letter to Ward (August 31, 2010).

“[Office of Special Education Programs] OSEP acknowledges that disputes between parents who share the right to make educational decisions for their child, and who disagree about the provision of special education and related services for their child, may place an LEA in a difficult situation . . . [T]he [Individuals with Disabilities Education Act] IDEA does not provide a mechanism for parents to resolve disputes with one another; such disputes must be settled privately or through whatever State law processes exist.”  OSEP Letter to Cox (August 21, 2009).

“If a student has been assigned a surrogate parent, the due process rights that are available to parents are afforded to the surrogate parent, and the prior written notice and procedural safeguards notice must be provided to the surrogate parent (34 CFR 300.519(g)). Similarly, the surrogate parent may utilize mediation or exercise due process rights on behalf of the student or themselves.”  OSERS Dear Colleague Letter (December 5, 2014).

“The McKinney-Vento Act defines unaccompanied youth as youth who are not in the physical custody of a parent or guardian. 42 U.S.C. 11434(a)(6). If a child with a disability is an unaccompanied homeless youth under 34 CFR § 300.519(a)(4), the public agency must ensure that the youth's rights are protected through assignment of a surrogate parent, including a method for determining whether the child needs a surrogate parent and for assigning a surrogate parent to the child. 34 CFR § 300.519(a)(4) and (b). An individual appointed to act as a surrogate for the parent must meet all of the selection criteria in 34 CFR § 300.519(d). These criteria permit a surrogate to be appointed in any manner permitted under State law. 34 CFR § 300.519(d)(1). Under 34 CFR § 300.519(d)(2), the surrogate parent may not be an employee of the SEA, LEA, or any other agency that is involved in the education or care of the child, must have no personal or professional interest that conflicts with the interest of the child, and must have knowledge and skills that ensure adequate representation of the child. 34 CFR § 300.519(d)(2)(i). However, under 34 CFR § 300.519(f), in the case of a child with a disability who is an unaccompanied homeless youth, appropriate staff of emergency shelters, transitional shelters, independent living programs and street outreach programs that are involved in the education or care of the child may be appointed as temporary surrogate parents without regard to the non-employee requirement in § 300.519(d)(2)(i) until a surrogate parent can be appointed who is not an employee of an agency that is involved in the education or care of the child. Individuals appointed as temporary surrogate parents still must have no personal or professional interest that conflicts with the interests of the child and must have knowledge and skills adequate to represent the child. 34 CFR § 300.519(d)(2)(ii)-(iii). Surrogate parents, including temporary surrogate parents, are considered the unaccompanied homeless youth's parent for special educational purposes. Under 34 CFR § 300.519(g), surrogate parents may represent a child in all matters relating to: (1) the identification, evaluation, and educational placement of the child; and (2) the provision of FAPE to the child. Under 34 CFR § 300.519(h), the SEA must make reasonable efforts to ensure the assignment of a surrogate parent not more than 30 days after the public agency determines that the child needs a surrogate parent.”  OSERS Questions and Answers on Special Education and Homelessness (February 2008).

“Both parents retain rights under Part B of IDEA unless State law or a court order provides otherwise. See 34 CFR §§300.500-300.515; 300.530-300.536; and 300.340-300.350. This means that both parents have the right to attend their child's IEP meeting, unless State law or a court order provides otherwise. You have described a situation where a temporary protective order restricts the father's ability to have contact with the mother. It is not clear from your inquiry what effect the protective order may have on the father's continued ability to make educational decisions on his child's behalf or whether the protective order limits the ability of the father or his representatives to have contact with the mother in this context. . . . Part B does not govern the interpretation of the protective order . . .”  OSEP Letter to Serwecki (February 28, 2005).

Application Guidance

· Foster Care & Student Success (TEA)


Through the implementation of the member district policies and procedures as outlined in the Legal Framework for the Child-Centered Special Education Process, the member district ensures that parents are identified, appointed, and trained in conformance with the IDEA and its accompanying federal regulations, state statutes and regulations.  


Identification of Parent 
Parents and/or guardians take an active role in all ARD meetings and are a valuable part of the ARD committee. Parents are involved in the discussion of the identification, evaluation, IEP development, and educational placement of their children. 
Parent means: 
 A biological or adoptive parent of the child; 
 A foster parent of the child who meets the requirements for a foster parent to act as a parent
 A guardian, but not the state, if the child is a ward of the state; 
 An individual acting in the place of a biological or adoptive parent, including a grandparent, stepparent, or other relative, with whom the child lives, or an individual who is legally responsible for the child's welfare; or 
 An individual assigned to be a surrogate parent.
SURROGATE / FOSTER PARENT
It will be up to the discretion of the Special Education Director if compensation should be made to any person acting as a surrogate.
Requirements of Surrogate
Staff Training: Method to determine whether a child needs a surrogate parent.
Annually, the local campus principals, counselors and staff, along with the special education staff are trained on the situations in §300.519 in which a student would need a surrogate or the foster parent require training. The Special Education Director or designee will maintain the list and schedule training.
Assignment Guidelines
The principal or other person makes the request for a surrogate parent for an eligible RCSS child. Procedures for requesting a surrogate parent are as follows:
a. Principal or other assigned staff person notifies the Special Education Director of need and of potential surrogate parents if they are aware of any potential volunteers.
b. The Special Education Director schedules and conducts the training using application form to document assurances below.
c. The Special Education Director notifies campus Administration of completed training and the names of new surrogate parents.
d. The Special Education Director, Principal or designee notifies/contacts the student’s assigned surrogate parent when appropriate.
Assurances
Assurances must be made by the individual selected to serve as a surrogate parent. These assurances are reviewed at the training and documented on the application form signed by the surrogate / foster parent.
· The individual may have no personal or professional interest which conflicts with the interest of the child the surrogate parent represents;
· The individual may not be an employee of the RCSS or of any other public agency responsible for or involved in the education or care of the child the surrogate parent represents;
· The individual must have knowledge and skills that insure adequate representation of the child;
· The individual must be a resident of the member school district where the student attends, and
· The RCSS may select as a surrogate a person who is an employee of a nonpublic agency that only provides non-educational care for the child and who meets the standards above.
*A foster parent in a home which is verified by the TDFPS or a child-placing agency shall not be deemed to have a financial conflict of interest by virtue of serving as the foster parent in that home. These homes include, but are not limited to, basic, habilitative, primary medical, or therapeutic foster or foster group homes. In addition, issues concerning quality of care of the child do not constitute a conflict of interest. Concerns regarding quality of care of the child should be communicated, and may be statutorily required to be reported, to TDFPS.
Documentation of Training for Volunteer as Surrogate Parent
· (a.) The individual assigned to act as a surrogate parent must complete the training program within 90 calendar days after the effective date of initial assignment as a surrogate parent.
· (b.) Once the individual has completed a training program conducted or provided by or through the Texas Department of Family and Protective Services (TDFPS), a school district, an education service center, or any entity that receives federal funds to provide IDEA training to parents, the individual shall not be required by any school to complete the additional training in order to continue serving as the student’s surrogate parent or to serve as the surrogate parent for other students with disabilities.
· (c.) The RCSS may provide additional training to surrogates parents and/or parents; however, RCSS cannot deny an individual who has received the training from serving as a surrogate parent on the grounds that the individual has not been trained.
· (d.) Prior to assigning an individual to act as a surrogate parent, training should be provided.
· (e.) Individuals already serving as surrogate parents identified as not receiving previous training will receive training within 90 calendar days of identification.
· (f.) The RCSS will keep records of those individuals who have received training and each person trained by our RCSS will be given a certificate to take should they move to another school and need evidence of training.
Documentation of Training for Assignment of Foster Parents as Surrogate Parents
· (a.) A foster parent may act as parent of a child with a disability, in accordance with §300.20 relating to the definition of parent, if he/she complies with the requirements of TEC §29.015(b), relating to foster parents, including the completion of the training programs described in this section.
	
· (b.) The foster parent must complete the training within 90 calendar days after the date of initial assignment as the surrogate parent, whichever comes later.
· (c.) Once the individual has completed a training program conducted or provided by or through the Texas Department of Family and Protective Services (TDFPS), a school district, an education service center, or any entity that receives federal funds to provide IDEA training to parents, the individual will not be required by any school to complete the additional training in order to continue serving as the student’s surrogate parent or to serve as the surrogate parent for other students with disabilities.
· (d.) The RCSS may provide additional training to surrogates parents and/or parents; however, RCSS cannot deny an individual who has received the training from serving as a surrogate parent on the grounds that the individual has not been trained.
· (e.) Prior to assigning a foster parent to act as a surrogate parent, training should be provided.
· (f.) Individuals already serving as surrogate parents identified as not receiving previous training will receive training within 90 calendar days of identification if there is no evidence training was previously provided by (TDFPS).
· (g.) The RCSS will keep records of those individuals who have received training and each person trained by our RCSS will be given a certificate to take should they move to another school and need evidence of training.
· (h.) If the foster parent does not meet the criteria to serve as parent, the RCSS will appoint a surrogate parent. The RCSS will give preferential consideration to a foster parent of a student with a disability when assigning a surrogate parent for the child.
· (i.) If the foster parent is denied serving as the surrogate parent, the RCSS will follow TAC §89.1047(d) to notify the foster parent of their right to file a complaint with TEA.

Staff Responsible:
District Level: Superintendent, Special Education Director
Campus Level: Diagnostician/LSSP, Principal, Counselor, Enrollment Clerk  

Timelines:
· Parent information at time of enrollment
Evidence of Practice:
· Forms or checklists
· Surrogate parent training posted on the RCSSC website 
· Documentation of a parent’s legal authority to make educational decision for the student.
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