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“Portions of a school day that a child had been suspended may be considered as a removal in regard to determining whether there is a pattern of removals as defined in § 300.536.”  71 Fed. Reg. 46715 (August 14, 2006).

“[I]t has been the Department’s long term policy that an in-school suspension would not be considered a part of the days of suspension addressed in §300.530 as long as the child is afforded the opportunity to continue to appropriately participate in the general curriculum, continue to receive the services specified on the child’s [individualized education program] IEP, and continue to participate with non-disabled children to the extent they would have in their current placement. This continues to be our policy.”  71 Fed. Reg. 46715 (August 14, 2006).

“Whether a bus suspension would count as a day of suspension would depend on whether the bus transportation is a part of the child’s IEP. If the bus transportation were a part of the child’s IEP, a bus suspension would be treated as a suspension under § 300.530 unless the public agency provides the bus service in some other way, because that transportation is necessary for the child to obtain access to the location where services will be delivered. If the bus transportation is not a part of the child’s IEP, a bus suspension is not a suspension under § 300.530. In those cases, the child and the child’s parent have the same obligations to get the child to and from school as a nondisabled child who has been suspended from the bus.”  71 Fed. Reg. 46715 (August 14, 2006).

“If a student is suspended from transportation for more than 10 consecutive school days, or is repeatedly suspended, and such suspensions constitute a pattern under 34 CFR § 300.536(a)(2), a change of placement has occurred.  In such situations, the [local educational agency] LEA, parent, and relevant members of the IEP Team must determine whether the conduct was a manifestation of the child's disability, using the process described in 34 CFR § 300.530(e).  If the conduct is a manifestation of the child's disability, the IEP Team must take the steps outlined in 34 CFR § 300.530(f)(1), and also must return the child to the placement from which the child was removed, unless the parent and the LEA agree to a change of placement as part of the modification of the behavioral intervention plan.  34 CFR § 300.530(f).”  OSERS Questions and Answers on Serving Children with Disabilities Eligible for Transportation (November 2009).

What if the parent transports the student to school during a bus suspension?  “Generally, a school district is not relieved of its obligation to provide special education and related services at no cost to the parent and consistent with the discipline procedures just because the child's parent voluntarily chooses to provide transportation to his or her child during a period of suspension from that related service. . . . [W]hen transportation is included in the child's IEP, a bus suspension must be treated as a removal under 34 CFR § 300.530 and all of the [Individuals with Disabilities Education Act] IDEA's discipline procedures applicable to children with disabilities apply.”  OSEP Letter to Sarzynski (June 21, 2012).

“Is the IEP Team required to hold a manifestation determination each time that a student is removed for more than 10 consecutive school days or each time that the public agency determines that a series of removals constitutes a change of placement?  Answer:  Yes.  34 CFR §300.530(e) requires that ‘within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct’ the LEA, the parent, and relevant members of the child’s IEP Team must conduct a manifestation determination (emphasis added).  Under 34 CFR §300.536, a change of placement occurs if the removal is for more than 10 consecutive school days, or if the public agency determines, on a case-by-case basis, that a pattern of removals constitutes a change of placement because the series of removals total more than 10 school days in a school year; the child’s behavior is substantially similar to the behavior that resulted in the previous removals; and because of such additional factors as the length of each removal, the total amount of time the child has been removed, and the proximity of the removals to one another.”  OSERS Questions and Answers on Discipline Procedures, Q/A F-3 (Revised June 2009). 

“Does a school need to conduct a manifestation determination when there is a violation under 34 CFR §300.530(g), which refers to a removal for weapons, drugs, or serious bodily injury?  Answer:  Yes.  Within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct, the LEA, the parent, and relevant members of the child’s IEP Team conduct the manifestation determination.  34 CFR §300.530(e).”  OSERS Questions and Answers on Discipline Procedures, Q/A F-4 (Revised June 2009).

“When the parent(s) of a child and the school personnel are in agreement about the child’s change of placement after the child has violated a code of student conduct, is it considered to be a removal under the discipline provisions? Answer:  No, if the parent(s) of a child and the school district agree to a specific change in the current educational placement of the child.”  OSERS Questions and Answers on Discipline Procedures, Q/A A-1 (Revised June 2009).

“If a removal is for 10 consecutive school days or less and occurs after a student has been removed for 10 school days in that same school year, and the public agency determines, under 34 CFR §300.530(d)(4), that the removal does not constitute a change of placement, must the agency provide written notice to the parent? Answer:  No.  Under Part B, a public agency’s determination that a short-term removal does not constitute a change of placement is not a proposal or refusal to initiate a change of placement for purposes of determining services under 34 CFR §300.530(d)(4). Therefore, the agency is not required to provide written notice to the parent.”  OSERS Questions and Answers on Discipline Procedures, Q/A A-6 (Revised June 2009). 

Application Guidance

· Discipline and School Removals (TEA)

Through the implementation of the member district policies and procedures as outlined in the Legal Framework for the Child-Centered Special Education Process, the member district ensures that children with disabilities receive protections in the context of disciplinary change of placement as required by the IDEA and its accompanying federal regulations, state statutes and regulations.


Procedures 
The local campus administrator is responsible for maintaining records on student discipline. Students with disabilities must be monitored by the local campus for total number of removals in order to follow state and federal disciplinary requirements.
Change of Placement Analysis
When a principal or other appropriate administrator recommends disciplinary removal from the student's current IEP placement, a district must conduct a Change of Placement Analysis by reviewing the following:
(1) Count the days of disciplinary removal from the student's current educational placement.
(a) Portions of a school day that a child had been suspended would be included in determining whether the child had been removed for more than 10 cumulative school days or subjected to a change of placement.
(b) An in-school suspension would not be considered a part of the days of suspension as long as the child is afforded the opportunity to:
(i) Appropriately progress in the general curriculum,
(ii) Continue to receive the services specified on his or her IEP, and
(iii) Continue to participate with non-disabled children to the extent they would have in their current placement.
(c) Whether a bus suspension would count as a day of suspension would depend on whether the bus transportation is a part of the child’s IEP.
(i) If the bus transportation is a part of the child’s IEP, a bus suspension would be treated as a suspension unless the Robertson County Special Services provides the bus service in some other way.
(ii)If the bus transportation is not a part of the child’s IEP, a bus suspension would not be a suspension.
(2) Determine whether the disciplinary removal(s) constitute(s) a change of placement. A disciplinary change of placement occurs if:
(a) The removal is for more than 10 consecutive school days, or
(b) The student is subject to a series of removals that constitute a pattern because they cumulate to more than 10 school days in a school year and because of factors such as the length of each removal, the total amount of time the student is removed and the proximity of the removals to one another.

Less than 10 School Day Removals
· The district is not required to provide services for removal of a student with a disability who has been removed from the current placement for 10 school days or less in that school year, if services are not provided to a student without disabilities who has been similarly removed.
· The district may choose to provide the IEP services to the student with disabilities during any short-term removal to ISS in order to prevent counting those days of removal toward the 10 cumulative days.
· In the case of a student whose behavior impedes his or her learning or that of others, convene an ARD meeting, if appropriate, to consider completing an FBA/BIP including positive behavior interventions, strategies, and supports to address that behavior.

More than 10 School Day Removals
Additional (beyond 10 cumulative days in a school year) short-term removals (of 10 consecutive days or less) for separate incidents of misconduct, are permitted, to the extent removals would be applied to nondisabled students (as long as those removals do not constitute a Change of Placement described in 300.536.

If a disciplinary removal constitutes a change in placement, within 10 school days of any decision to change the placement because of a violation of a code of student conduct, the district must convene an ARD/IEP meeting to conduct a manifestation determination.
An ARD/IEP Committee will:
· consider special education and disciplinary records of the student with a disability prior to the final determination regarding the disciplinary action;
· seek consent for an FBA, unless one was done within the past year (The committee may determine that there is enough data to complete the assessment at the ARD. If there is insufficient data to complete the assessment at the ARD, the ARD committee determines the timeline for the assessment(s) to be completed, which may be more than 10 days if warranted.);
· develop or review (if less than one year old) the student's BIP and its implementation to determine if accommodations / modifications are necessary;
· consult with one or more of the child's teachers to determine the extent to which services are needed and the location necessary to enable the student to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the student's IEP.

45 School Day Rule
The district administrator may remove a student to an interim alternative education setting for not more than 45 days regardless of the Manifestation Determination decision if the behavior is a result of the special circumstances identified in §300.530 (g). Special Circumstances include when the student:
· Carries a weapon to or possesses a weapon at school on school premises or to a school function,
· Knowingly possesses or uses illegal drugs, or sells or solicits the sale of a controlled substance at school, on school premises or to a school function, or
· Has inflicted serious bodily injury upon another person at school, on school premises or at a school function.
On the date that the decision is made to remove the student to an interim alternative educational setting that constitutes a change of placement, the district must notify the parent of the decision and provide the parents the notice of procedural safeguards identified in §300.504.

Student Data
Student level data will be reviewed annually to identify any patterns or trends in disciplinary removals. Patterns or trends identified will assist the district to develop and target staff training. Examples of patterns to look for are disproportionality of specific disabilities, grade levels, campuses, gender, ethnicity, etc.

Procedural Safeguards
All procedural safeguards, including required notice and consents, will be followed throughout the process of disciplinary action for students with disabilities.

DAEP and Child Find
When a student is placed in a disciplinary alternative education program (DAEP) under 37.006, the LEA shall provide information to the student’s parent or guardian regarding the process for requesting a full individual and initial evaluation of the student under Section 29.004. This information will also be provided to the parent or guardian of the student as part of the student’s personalized transition plan for release from the DAEP as outlined in 37.023

Staff Responsible: 
District Level: Superintendent, Special Education Director  
	Campus Level: Principal, Campus Administration, Diagnostician/LSSP
Timelines: 
· Manifestation determination review conducted within 10 school days of any decision to make a disciplinary change of placement
· Consent for an FBA within 10 school days after a change of placement unless one was done within the past year
Evidence of Practice: 
· Documentation of ARD Committee meetings
· District forms 
· Student discipline data
· Progress reports
· PEIMS
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