

	OPERATING PROCEDURES

	CONSENT TO ACCESS PUBLIC BENEFITS

	Robertson County Special Services
	



Legal Framework:  Consent to Access Public Benefits 
Category:  Consent	Template update Oct 2016

“The definition of consent requires a parent to be fully informed of all information relevant to the activity for which consent is sought. The definition also requires a parent to agree in writing to an activity for which consent is sought.  Therefore, whenever consent is used in these regulations, it means that the consent is both informed and in writing.”  71 Fed. Reg. 46551 (August 14, 2006).

“As a matter of practice, public agencies begin the process of obtaining parental consent by identifying the parent and contacting the parent by phone or through written correspondence, or speaking to the parent in parent-teacher conferences.”  71 Fed. Reg. 46629 (August 14, 2006).

“If a surrogate parent already has been appointed because the public agency, after reasonable efforts, could not locate a parent, the public agency would not have to again attempt to contact other individuals meeting the definition of parent in § 300.30 to seek consent.”  71 Fed. Reg. 46631 (August 14, 2006).

On February 14, 2013, the U.S. Department of Education issued amended regulations.  “These amendments revise the parental consent requirements a public agency must meet before it may access for the first time a child’s or parent’s public benefits or insurance (e.g., Medicaid) to pay for services required under the Act; ensure that parents of children with disabilities are specifically informed of all of their legal protections when public agencies seek to access public benefits or insurance (e.g., Medicaid) to pay for services required under the Act; and address the concerns expressed by State educational agencies (SEAs) and local educational agencies (LEAs) that requiring parental consent each time access to public benefits or insurance is sought, in addition to the parental consent required by the Family Educational Rights and Privacy Act (FERPA) and section 617(c) of the [Individuals with Disabilities Education Act] IDEA, imposes unnecessary costs and administrative burdens.”  78 Fed. Reg. 10525 (February 14, 2013). These amendments became effective on March 18, 2013.

“[I]n new § 300.154(d)(2)(iv)(A) . . . the parental consent must meet the requirements in 34 CFR 99.30 and § 300.622 prior to accessing a child’s or parent’s public benefits or insurance for the first time. . . . [I]n new § 300.154(d)(2)(iv)(A) . . . such consent must specify the personally identifiable information that may be disclosed (e.g., records or information about the services that may be provided to a particular child), the purpose of the disclosure (e.g., billing for services under part 300), and the agency to which the disclosure may be made (e.g., the State’s public benefits or insurance program (e.g., Medicaid)). [The U.S. Department of Education] believe[s] these changes will clarify the parental consent that must be obtained under 34 CFR 99.30 and § 300.622 before a public agency discloses, for billing purposes, the child’s personally identifiable information to the agency responsible for the administration of the State’s public benefits or insurance program (e.g., Medicaid) prior to accessing a child’s or parent’s public benefits or insurance for the first time to pay for services required under part 300.”  78 Fed. Reg. 10526 (February 14, 2013).

“To ensure that a parent fully understands that the purpose of the consent obtained under 34 CFR part 99 and § 300.622 is to enable the public agency to access the child’s or parent’s public benefits or insurance for the first time and in the future, [the U.S. Department of Education added] new § 300.154(d)(2)(iv)(B). This section provides that the consent to access public benefits or insurance must state that the parent understands and agrees that the public agency may access the child’s or parent’s public benefits or insurance to pay for services under part 300. . . . [T]o comply with the new parental consent requirement in final § 300.154(d)(2)(iv)(B), a public agency may add the specific statement included in new § 300.154(d)(2)(iv)(B) to the consent required under 34 CFR 99.30 and § 300.622 to release personally identifiable information to a public benefits or insurance program (e.g., Medicaid) for billing purposes, or it may choose to obtain this consent statement separately.”  78 Fed. Reg. 10526-10527 (February 14, 2013).

“Further, to help ensure that a parent understands his or her rights when a public agency seeks to use or uses their or their child’s public benefits or insurance to pay for services under part 300 [the U.S. Department of Education is] also specifying in § 300.154(d)(2)(iv)(A) that the public agency must provide the written notification described in final § 300.154(d)(2)(v) . . . before obtaining parental consent.”  78 Fed. Reg. 10527 (February 14, 2013).

“Once the public agency obtains this one-time consent, the public agency will not be required to obtain any further parental consent in the future before it accesses the child’s or parent’s public benefits or insurance, regardless of whether there is any change in the type, amount, or cost of services to be billed to the public benefits or insurance program (e.g., Medicaid). However, the public agency will annually thereafter be required to provide parents with the written notification described in final § 300.154(d)(2)(v), to help ensure that parents understand their rights when a public agency uses their or their child’s public benefits or insurance to pay for services under part 300.” 78 Fed. Reg. 10527 (February 14, 2013).

The U.S. Department of Education “believe[s] that the consent required by these final regulations is informed consent. Parents understand that they are consenting to enable the public agency to access their or their child’s public benefits or insurance (e.g., Medicaid) to pay for services under part 300.”  78 Fed. Reg. 10528 (February 14, 2013).

“Under FERPA and section 617(c) of the Act, a public agency may not release personally identifiable information from a child’s education records to a public benefits or insurance program without prior parental consent, except for a few specified exceptions that do not include the release of education records for billing purposes. Therefore, final § 300.154(d)(2)(iv)(A) describes the parental consent that is required under 34 CFR 99.30 and § 300.622 before a public agency may release personally identifiable information from education records for billing purposes to a public benefits or insurance program prior to accessing a child’s or parent’s public benefits or insurance for the first time. We believe that these final regulations continue to protect a parent’s rights under FERPA and confidentiality rights under IDEA, and they address concerns from public agencies about costs and the administrative burden associated with obtaining parental consent each time access to public benefits insurance is sought.”  78 Fed. Reg. 10528 (February 14, 2013).  78 Fed. Reg. 10528 (February 14, 2013).

“Under § 300.323(e) through (g), States must have policies and procedures in effect to govern [individualized education programs] IEPs for students who transfer from one public agency to another, and we believe that those policies and procedures could address the parental consent and written notification requirements that apply to accessing public benefits or insurance for billing purposes for services required under part 300 for children who relocate to another public agency or another State.  The responsibility for obtaining parental consent prior to the disclosure of personally identifiable information for billing purposes and before accessing a child’s or parent’s public benefits or insurance for the first time rests with the public agency responsible for providing a free appropriate public education (FAPE) to the child, not with the individual school.  Thus, if a child who had an IEP in effect in a previous public agency transfers to a school in a new public agency in the same school year, whether or not within the same State, the new public agency would need to obtain a new parental consent under new § 300.154(d)(2)(iv)(A)–(B) before it can access the child’s or parent’s public benefits or insurance for the first time to pay for services under part 300. This new parental consent is to enable the new public agency to release the child’s personally identifiable information for billing purposes to the public benefits or insurance program (e.g., Medicaid).  Consistent with new § 300.154(d)(2)(iv)(B), the consent also must specify that the parent understands and agrees that the new public agency may access the child’s or parent’s public benefits or insurance to pay for services under part 300. Likewise, in these transfer situations, the new public agency must provide the child’s parents with the written notification described in final § 300.154(d)(2)(v) prior to obtaining parental consent for that agency to access the child’s or parent’s public benefits or insurance for the first time.  Further, the new public agency must provide this written notification to the child’s parents annually thereafter.  However, if a child transfers to a different school but remains within the same public agency, any parental consent that the public agency has previously obtained that meets the requirements in new § 300.154(d)(2)(iv)(A)–(B) would continue to apply.”  78 Fed. Reg. 10529 (February 14, 2013).

“There are a number of ways in which the public agency may provide the written notification to parents. The annual written notification may be mailed to the parents, provided at an IEP Team meeting if it occurs prior to the first time a public agency accesses a child’s or parent’s public benefits or insurance, or provided through other means determined by the public agency, so long as all of the written notification requirements in these final regulations are met, including the requirement in § 300.154(d)(2)(v) that the public agency provide written notification before obtaining parental consent under new § 300.154(d)(2)(iv).”  78 Fed. Reg. 10530 (February 14, 2013).

The U.S. Department of Education “decline[s] to specify in the regulations when subsequent annual written notifications must be provided to parents because we believe that once the public agency provides the child’s parents the written notification described in final § 300.154(d)(2)(v) prior to accessing the child’s or parent’s public benefits or insurance for the first time, public agencies need to have the flexibility to determine the timing of subsequent annual written notifications.”  78 Fed. Reg. 10530 (February 14, 2013).

“FERPA and IDEA do not include specific provisions regarding the process for withdrawal of consent for the disclosure of a child’s personally identifiable information; therefore, we are deferring to LEAs on procedures for withdrawal of this parental consent.  However, once the parent withdraws consent under 34 CFR part 99 and part 300 to the disclosure of the child’s personally identifiable information to the agency responsible for the administration of the State’s public benefits or insurance program (e.g., Medicaid), the public agency responsible for providing FAPE to the child with a disability may no longer bill the public benefits or insurance program (e.g., Medicaid) to pay for services under part 300. The public agency must nevertheless continue to provide the child with all services required under part 300 at no cost to the parents.” 78 Fed. Reg. 10531 (February 14, 2013).

Application Guidance

· School Health and Related Services (TEA)
· Non-Regulatory Guidance on the IDEA Part B Regulations Regarding Parental Consent for the Use of Public Benefits or Insurance to Pay for Services under the IDEA, Issued February 14, 2013, and Effective March 18, 2013 (USDE) 
· OSERS Memorandum to State Directors of Special Education (June 11, 2013)-IDEA Part B Written Notification Regarding Use of Public Benefits or Insurance (USDE)

Through the implementation of the member district policies and procedures as outlined in the Legal Framework for the Child-Centered Special Education Process, the member district ensures that prior to accessing a child’s public insurance benefits such as Medicaid, informed written consent will be obtained in conformance with the IDEA and its accompanying federal regulations, state statutes and regulations.


Informed parental consent may be obtained one time for the specific services and duration of services identified in a child’s IEP. The district is not required to obtain a separate consent each time a Medicaid agency or other public insurer or public program is billed for the provision of required services. (OSEP Memorandum to State Directors May 3, 2007)

Staff Responsible:
District Level: Superintendent 
Campus Level: Principal, Counselor, SHARS Coordinator 

Timelines:
· Prior to accessing the child's or the parent's public benefits or insurance for the first time
Evidence of Practice:
· District Forms
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