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Requirement of a Free Appropriate Public Education (FAPE) Including Limitations to a FAPE

“Generally, where the student is not emancipated or of the age of majority, residency is determined by the State in which the parent or guardian resides or the State that has designated the youth as a ward of the State. Therefore, under Part B, when a youth with disabilities is referred or placed by the State into an out-of-State facility, the referring State is generally responsible for ensuring that FAPE is available to the youth during the course of the youth's placement in that facility.”  OSEP Letter to Yudien (August 19, 2003).

The local educational agency’s (LEA’s) Operating Guidelines for LEAST RESTRICTIVE ENVIRONMENT (LRE) and CHILDREN WHO TRANSFER apply to incarcerated students, unless an exception for incarcerated children to the requirement to provide a FAPE or to educate the child in the LRE applies.

“Students with disabilities represent a large portion of students in correctional facilities, and it appears that not all students with disabilities are receiving the special education and related services to which they are entitled. National reports document that approximately one third of students in juvenile correctional facilities were receiving special education services, ranging from 9 percent to 78 percent across jurisdictions. . . . Evidence suggests that proper identification of students with disabilities and the quality of education services offered to students in these settings is often inadequate. . . . Providing the students with disabilities in these facilities the . . . FAPE to which they are entitled under the [Individuals with Disabilities Education Act] IDEA should facilitate their successful reentry into the school, community, and home, and enable them to ultimately lead successful adult lives.”  OSERS Dear Colleague Letter (December 5, 2014).

“If a child with a disability is incarcerated, but is not convicted as an adult under State law and is not incarcerated in an adult prison, the requirements of the Act apply.”  71 Fed. Reg. 46,686 (2006).

“There are some provisions of the IDEA that are not applicable to certain students with disabilities in correctional facilities. With respect to students with disabilities aged 18 through 21 in adult correctional facilities, the obligation to make FAPE available does not apply to the extent that State law does not require that special education and related services be provided to students with disabilities who, in the last educational placement prior to their incarceration in an adult correctional facility were not actually identified as being a student with a disability under the IDEA and did not have an [individualized education program] IEP under the IDEA (34 CFR §300.102(a)(2)(i)). However, this exception does not apply where: (1) the student with a disability, aged 18 through 21, had been identified as a student with a disability and had received services in accordance with an IEP, but left school prior to his or her incarceration, or (2) did not have an IEP in his or her last educational setting, but had been actually identified as a student with a disability (34 CFR §300.102(a)(2)(ii)).”  OSERS Dear Colleague Letter (December 5, 2014).

“In addition, under 34 CFR §300.324(d), for otherwise eligible students with disabilities who have been convicted as adults under State law and incarcerated in adult prisons: (1) States and LEAs are not required to include such students in State and districtwide assessments under section 612(a)(16) of the IDEA and §300.320(a)(6); (2) the requirements in §300.320(b) (relating to transition planning and transition services) do not apply with respect to the students whose eligibility under IDEA, Part B will end, because of their age, before they will be eligible to be released from prison based on consideration of their sentence and eligibility for early release; and (3) the IEP Team of a student with a disability may modify the student's IEP or placement if the State has demonstrated a bona fide security or compelling penological interest that cannot otherwise be accommodated including the requirements of §§300.320 (relating to IEPs) and 300.112 (relating to LRE).”  OSERS Dear Colleague Letter (December 5, 2014).

"The only public school children with disabilities enrolled in public settings who are exempted from participation in State and districtwide assessment programs under the Act are children with disabilities convicted as adults under State law and incarcerated in adult prisons (§300.324(d)(1)(i)).”  71 Fed. Reg. 46,686 (2006).

"[T]he educational program and placement of eligible youth with disabilities who are convicted as adults and in adult prisons can be modified if the State shows bona fide security or compelling penological interests that cannot otherwise be accommodated. This provision allows a team of professionals to address these issues on a case-by-case basis, and to respond to extreme circumstances, such as where a youth with disabilities poses an immediate threat to self or others, by making appropriate modifications or limitations to the educational program or placement, including suspension of services for an appropriate period of time.”  OSEP Letter to Yudien (August 19, 2003).

“Because the statute 20 USC §1414(d)(6) and regulation use specific language referencing students with disabilities who are convicted as adults under State law and incarcerated in an adult prison, [Office of Special Education Programs] OSEP believes that this specific provision contemplates post-conviction incarcerations. This is in contrast to the provisions at 20 USC §1412(s0(l)(B) and 34 CFR §300,122(a)(2) stating that the obligation to make a free appropriate public education (FAPE) available does not apply with respect to children aged 18 through 21 where State law does not require that special education and related services be provided to those youth with disabilities who, in the educational placement prior to their incarceration in an adult correctional facility were not actually identified as being a child with a disability under Part B and those who did not have an individualized education program under Part B.”  OSEP Letter to Yudien (August 19, 2003).

“States and their public agencies must have child find policies and procedures in place to identify, locate, and evaluate students who are in correctional facilities who may have a disability under the IDEA and are in need of special education and related services, regardless of the severity of their disability and consistent with the State's child find and eligibility standards. This responsibility includes students who have never been identified as a student with a disability prior to their entry into the facility. . . . Students suspected of having a disability who need special education and related services must be evaluated, subject to applicable parental consent requirements, in a timely manner, even if the student will not be in the facility long enough to complete the evaluation.”  OSERS Dear Colleague Letter (December 5, 2014).

“When developing or modifying an IEP for a student in a correctional facility, IEP Teams should consider whether there has been an interruption in the provision of special education and related services during the student's transfer to the correctional facility, and how the break in services has affected the type or amount of special education and related services needed to provide FAPE to the student. In addition, the special factors that the IEP Team must consider in developing, reviewing, and revising the IEP of each student with a disability are particularly relevant to students with disabilities in correctional facilities. Among these special factors is the requirement for the IEP Team to consider the use of positive behavioral interventions and supports and other strategies to address behavior in the case of a student whose behavior impedes his or her learning or the learning of others (34 CFR §300.324(b)(2)). Appropriate implementation of these positive behavioral interventions and supports and other strategies to address behavior should ensure that the student is able to benefit from his or her educational program in the correctional facility, and hasten the student's transition from the facility and reentry into the community.”  OSERS Dear Colleague Letter (December 5, 2014).

“There are inherent difficulties associated with reentry from a correctional facility to home or another community environment. Therefore, it is particularly important that public agencies comply with the IDEA requirements related to secondary transition (34 CFR §300.320(b)).”  OSERS Dear Colleague Letter (December 5, 2014).

“A student with a disability in a correctional facility who violates a code of student conduct is entitled to the protections that must be afforded to all students with disabilities related to discipline procedures, including those related to a change of placement, manifestation determination, and provision of services beginning with the 11th cumulative day of removal in a school year (34 CFR §§300.530 through 300.536). These disciplinary protections apply regardless of whether a student is subject to discipline in the facility or removed to restricted settings, such as confinement to the student's cell or living quarters or ‘lockdown’ units.”  OSERS Dear Colleague Letter (December 5, 2014).

Transfer of Parental Rights

“The IDEA permits, but does not require, a State to transfer all rights accorded to parents under the IDEA to students who are in an adult or juvenile, State or local correctional facility when the student with a disability reaches the age of majority under State law, unless the student has been determined to be incompetent under State law (34 CFR §300.520). Once a student reaches the age of majority, questions regarding guardianship as an adult may arise. As a best practice, it is advisable for students, families, and the IEP Team to consider alternatives to guardianship first, in order to preserve a young person's legal independence to the maximum extent possible.”  OSERS Dear Colleague Letter (December 5, 2014).

“Parental engagement in a student's education is particularly important when a student with a disability is in a correctional facility. Parents who remain involved with their child's education while the student is in a correctional facility will be better equipped to provide needed support to the student when he or she exits the facility and returns to the community and/or school. Unless the State has opted to transfer parental rights at the age of majority under 34 CFR §300.520(a) (see Transfer of Parental Rights at Age of Majority, above), parents do not lose their rights under the IDEA when their child is placed in a correctional facility, even if the student has been convicted as an adult and incarcerated in an adult prison.” OSERS Dear Colleague Letter (December 5, 2014).

Application Guidance

· Improving Outcomes for Youth With Disabilities in Juvenile Corrections (OSEP-IDEAs That Work)

Through the implementation of the member district policies and procedures as outlined in the Legal Framework for the Child-Centered Special Education Process, the member district ensures it meets its obligations to incarcerated students as required by the IDEA and its accompanying federal regulations, state statutes and regulations.


Children with disabilities incarcerated in adult prisons are addressed by the district as follows:
· ARD/IEP committees of this nature will be led by a district special education representative such as a supervisor, coordinator or director.
· The IEP may be modified if the state has determined a compelling reason exists to make the modifications due to safety concerns.
· Notice of transfer of rights at age 18 is required.
· Transition services may or may not apply depending on the length of the incarceration.

Evidence of Practice:
· ARD paperwork
· Communications between the district and the correctional facility
· Transfer of Rights
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